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and Nosek, the court agreed with the trial court and the ALJ that no set
rule exists for establishing the property boundaries into a lake between
contiguous shoreline properties. While the court found that the apportionment method of determining riparian rights was appropriate,
the State of Indiana has never adopted this as the fixed rule for establishing the riparian zones of contiguous shoreline property owners.
Therefore, the court found that the trial court erred in its conclusion
that the NRC's decision to forgo the apportionment method was contrary to law.
Lastly, while Ray argued that he lacked exclusive access to navigable water, and that the NRC decision effectively resulted in a taking of
property, the court declined to address these issues. Ultimately, the
court reversed the trial court's holding because it found that the NRC's
determination of the parties' riparian zones was appropriate.
Kimberly Folk
LOUISIANA
Hamel's Farm, L.L.C. v. Muslow, 988 So. 2d 882 (La. Ct. App. 2 Cir.
2008) (holding that an avulsion which changes land and water borders
does not deprive a landowner of title to real property, and to obtain
land via acquisitive prescription one must exclusively use every part of a
property for the requisite time frame).
Hamel's Farm, L.L.C. ("Hamel's Farm") brought action to quiet
title, and sought the court to declare it the owner of 12.62 acres of
property, the majority of which was covered by a lake. The First Judicial District Court for the Parish of Caddo found that the defendants,
Ike and Bertie Muslow ("the Muslows"), were the owners of the portion
of the property under the lake's surface, but that Hamel's Farm had
acquired ownership of the dry property via acquisitive prescription.
Hamel's Farm appealed ownership of the portion underwater to the
Louisiana Court of Appeals for the Second Circuit, and the Muslows
cross-appealed the judgment, asserting they were owners of the dry
portion. Both parties, as the basis for appeal, stated they had lawful
ownership of the entire property through valid tile, or alternatively,
through acquisitive prescription. Hamel's Farm also argued that it
acquired the property when alluvion formed the land.
The Court of Appeals reviewed the trial court's holding for clear or
manifest error. The court first examined each party's title. Hamel's
Farm presented two deeds to support its position: one from 1941, and
another from 1957 conveying the property to Hamel's Farm. Although
the deeds mentioned several parcels of land by their common names,
they did not name the property in dispute by its common name, Dixie
Gardens. The Muslows' title was traceable back to a 1928 deed that
named Dixie Gardens and the plats in dispute. The court upheld as
reasonable the trial court's finding that the Muslows held valid tile.

Issue I

COURT REPORTS

Both parties presented expert testimony regarding how the dry
land came into existence and how the lake formed over the part of the
property. Hamel's Farm asserted that the disputed dry property came
into existence due to alluvion, the slow process of accretion or dereliction of land bordering water. When alluvion causes land formation,
Louisiana law awards the ownership of the newly dry land to the owner
of the adjacent land, in this case Hamel's Farm. The Muslows contended that the entire land was dry when their predecessors-in-title
purchased it, and an avulsion covered part of it by the lake. An avulsion is a sudden change to the river course, which covers or exposes
land. However, an avulsion does not deprive a landowner of title, even
if the government compensates a landowner for the land. The Muslows presented evidence that local levee board compensated their ancestor-in-title for land lost when a levee was constructed. The Muslows'
expert testified that this lost land was the portion of the disputed
property now under water.
The court reiterated the standard that the factfinder must determine the credibility of competing expert testimony. The court held
that the record supported the trial court's finding that alluvion did not
create the dry property, but that an avulsion caused the lake to cover
part of the dry land. Therefore, the trial court affirmed that the Muslows held valid title to the land unless Hamel's Farm had acquired it
through acquisitive prescription.
The court next examined if the trial court erred in determining
that Hamel's Farm gained possession to any portion of the property
through acquisitive prescription. The trial court determined that Hamel's Farm owned the property through prescriptive acquisition, which
it attained under Louisiana law when it used the property for thirty
years. However, in order for Hamel's Farm to acquire the property by
prescription, it must have truly and exclusively possessed every part of
the property. Both Hamel's Farm and the Muslows used the property
primarily for recreation, so Hamel's Farm did not use it to the exclusion of others. The court held because Hamel's Farm could not show
actual possession of the entire property either by "inch by inch" use or
enclosure of the property, it did not have the actual possession required to gain ownership by prescription.
The court found the Muslows were the owners of the disputed
12.62 acres under a valid title, and held Hamel's Farm did not own any
portion of the disputed property via title or acquisitive prescription.
The court overturned the trial court's award of the dry portion of the
property to Hamel's Farm and upheld the remaining judgment that
the Muslows owned the portion of the property under the lake.
Julie R. Andress

